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THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE CHARGE SHEET DATED
09.09.2021 IN S.C. NO. 38/2021 FILED BY RESPONDENT POLICE
FOR THE OFFENCES PUNISHABLE U/S 204, 306, 504, 506 OF IPC
NOW PENDING BEFORE HONBLE PRINCIPAL DISTRICT AND
SESSIONS JUDGE UPUPI, VIDE DOCUMENT NO. 4.

THIS CRIMINAL PETITION HAVING BEEN HEARD AND
RESERVED FOR ORDERS ON 05.04.2024, COMING ON FOR
PRONOUNCEMENT THIS DAY, THE COURT MADE THE FOLLOWING:-

ORDER

The sole accused is before this Court calling in question the
entire proceedings in S.C.No.38 of 2021 pending before the
Principal District & Sessions Judge, Udupi District, Udupi arising out
of Crime No.29 of 2020 registered for offences punishable under

Sections 306, 506, 504 and 201 of the IPC.

2. Facts, in Brief, are as follows:-

One, Father Mahesh D’Souza, who was the Principal of Don
Bosco CBSC English Medium School and Junior Priest of Shirva
Parish committed suicide on 11-10-2019. It is the case of the
prosecution that on 22-12-2019 one Stephen Richard Lobo registers

a complaint before Shirva Police Station against Father Dennis Desa



and Father Ashwin Prakash Aranha for offences punishable under
Section 306 r/w 120B of the IPC. Second FIR comes to be
registered on 26-02-2020 against the petitioner alleging that
petitioner that he had indulged in a telephone conversion with
Father Mahesh D’Souza immediately before his death and the
Father had committed suicide owing to the conversion with the
petitioner. It is alleged that the petitioner had threatened the
Father that he would be defamed for having illicit relationship with
the wife of the petitioner and had also made a statement that the
Father should hang himself for the act of him having affair with the
wife of the petitioner. This is said to be abetment to suicide of the
Father Mahesh D’Souza. On that allegation a crime comes to be
registered by the Police of Shirva Police Station who were
conducting an inquiry into an UDR proceeding. UDR proceeding
emerged on the score, that the death of Father Mahesh D’Souza

was an unnatural death.

3. It is later the impugned complaint comes to be registered
by the Circle Inspector of Shirva Police Station. The complaint

becomes a crime in Crime No.29 of 2020 for the afore-quoted



offences. The Police conduct investigation, collect statement of
witnesses and file a charge sheet before the concerned Court on
09-09-2021 retaining the offences punishable under Sections 306,
504 and 506 of the IPC and giving up Section 201 of the IPC but
adding Section 204 of the IPC. The learned Sessions Judge then
registers SC No.38 of 2021, which is now pending trial before the
concerned Court. The filing of charge sheet is what has driven the

petitioner to this Court in the subject petition.

4. Heard Sri Sandesh J. Chouta, learned senior counsel
appearing for the petitioner and Smt. K.P. Yashoda, learned High

Court Government Pleader appearing for the respondent.

5. The learned senior counsel Sri Sandesh J. Chouta
appearing for the petitioner would vehemently contend that it is an
admitted fact that Father Mahesh D’Souza, the deceased had illicit
relationship with the wife of the petitioner. The petitioner comes to
know about it, contacts the Father and expresses his agony of the
Father having relationship with his wife. While so saying, it is
alleged, that the petitioner has used the words to the Father ‘go

hang yourself’. This statement, according to the learned senior



counsel, can never become an abetment to suicide. The Father, on
coming to know that somebody else has also known his illicit
relationship has committed suicide. Therefore, the petitioner cannot
be hauled up for abetment to suicide. The mental makeup of the
deceased cannot be dependent upon the statement made by the
petitioner, that too if it is a statement saying ‘go hang yourself’.
The petitioner has spoken out of agony of the fact that the Father
has lured his wife. That cannot mean that it would become an
abetment to suicide. The learned senior counsel would narrate the
events of that day from hour to hour which would also be

considered in the course of the order.

6. Per contra, the learned High Court Government Pleader
would vehemently oppose the petition and the submissions so made
on the score that the Police after detailed investigation have filed an
elaborate charge sheet. The Father commits suicide only due to the
threatening words of the petitioner that he would reveal illicit
relationship between his wife and the Father. But, for the
statement of the petitioner, the Father would not have committed

suicide. It is, therefore, her submission that it is a clear case of



abetment to suicide and would submit that it is for the petitioner to
come out clean in a full blown trial. There is no warrant of
interference at this stage, in a petition under Section 482 of the
Criminal Procedure Code, is the submission of the learned High

Court Government Pleader.

7. I have given my anxious consideration to the submissions
made by the respective learned counsel and have perused the

material on record.

8. The afore-narrated facts are not in dispute. There are
three protagonists in the /is — one, Father Mahesh D’Souza; two,
the petitioner David D'Souza and three wife of the petitioner. The
records speak that the wife of the petitioner and Father Mahesh
D’Souza had an affair. This comes within the knowledge of the
petitioner on 11-10-2019. Certain events happen on 11-10-2019
which are germane to be noticed. At about 9.00 a.m. Father
Mahesh D’Souza participates in an inaugural function of spoken
English training programme at the school. Along with the Father
there were others. At 3.00 p.m. on the same day, he participates in

another training programme where he informs one Father Vincent



Crasta about non-cooperation of others in his work. It is then at
3.26 p.m. the Father spoke to Wilson D'Souza about his transfer to
another school. At about 3.45 p.m. Priya D'Souza, third protagonist,
wife of the petitioner sends a whatsapp message to the Father
asking him to conduct her sister’'s son’s marriage to which the
Father has replied that he will not be alive till the day of marriage of
her sister’'s son and told her to conduct the marriage through
another Father. Between 4.00 p.m. and 4.45 p.m. the Father
participated in all other ceremonies at the Church and later at 6.02
p.m. he spoke to another Father about his transfer. At about 8.30
p.m. the petitioner, husband of Priya D'Souza is said to have called
the deceased and spoken for 5 minutes in relation to whatsapp
messages that the Father had sent to his wife stating that he will
not be alive till the date of marriage of the sister of the petitioner’s
wife’s son. He said to have questioned the Father as to why he is
sending messages to his wife and that he would complain about it
to the Bishop as well as to the Police. Again at about 8.37 p.m. the
Father calls the petitioner and during that conversation it is alleged
that the petitioner had made a statement “you have to hang

yourself as she is also going to hang herself”. It is further alleged,



as per the complaint, that the petitioner had also indicated that
‘yvou see what I will do in half an hour. I am in possession of mobile
with full messages’. What happened at 8.37 p.m. are the contents
of the complaint. All other narratives prior to 8.37 p.m. are
statements recorded. At 8.43 p.m. the CCTV footage shows that
the Father was walking towards the school and later was not
traceable. At 12.00 midnight others found Father Mahesh D’Souza

hanging in his Principal’s chamber.

9. On the next day i.e., on 12-10-2019 an unnatural death
report was registered in UDR 12 of 2019 based on the complaint
filed on 12-10-2019 by Agostin Barbosa. On 22-12-2019 a crime in
Crime No0.103 of 2019 was registered against Father Dennis Desa
and Father Ashwin Prakash Aranha for offences punishable under
Sections 306, 120B and 34 of the IPC. The said crime is pending
investigation. After about 3 months of the incident comes the
impugned crime suo motu registered by the Investigating Officer
who was investigating UDR proceedings for the afore-quoted
offence. It is then the Investigating Officer filed his final report in

UDR proceedings No.12 of 2019 and the investigation was handed



over to the Crime Investigation Department. It is the CID that files
the charge sheet before the concerned Court on 09-09-2021 for the
aforesaid offences. The issue that would now fall for consideration
is,

"Whether the circumstances and the statements made
by the petitioner would satisfy the ingredients of Section
306 of the IPC - abetment to suicide, is what requires

consideration in the case at hand?”

10. Since the entire issue springs from the complaint, I deem
it appropriate to quote the same for the purpose of quick reference.
It reads as follows:

"0/'i

TRIeTT VT DOCTED
ITF BT G0, WL B,

oo:
DT IO,
FRIeT g7 @@(vgfof)
FT F T, VRO 2.

DFAD: BT BARCE D0LVTT DTG BT FJFore DI &}
WEeD: 5 TR Fofso QIVRBST® 12/2019 500 174 AST LA,

kK
& DeIT QFDT Wi SPWJITFoTE wLeDT  FXReOT  HFOroY
OTos  12.10.2019 o SXF TRICT TBODY DTOLOINY, ST 8e5FT



10

ABOODE PO D) S BT &mi@@ gog g Eplo/ess
m;d%@m@oipwﬁww FROO° VTJCT BARCE TD dowoF 11.10.2019 Jocd
®g 9.05 005 ovg 0LO0 nNosal I@osS RPERe ADFONOT  BeSID
smIAeom S5 Eeedr a:ai@@ GO SR Eploievs) ai;o&i@@m@joi)o’
FRTROD Ao @JJW Secaw  LINTVELDOD @’%535’ TRBEPOBVYTN 9390
QOVOFRCD  APTP0T  SNDIE, IDF om0 LIT.R.QVTD AT IFH I
DT IFH, N)TO 2 D.TRCT, Yok BARCE OT0 & TR, Bedmr dieces
00 Digoe ToeT DI 83835 T AV ED e@émwﬁ? q"fwéfc%(dgz DITRBARRO
DT DA D TOSCOTT F0ADIVT,

TOFOT LIGTENINGY Q)BT AT Qif FOIOD FFHNT, & 500005
WD By TR @@cgfw, ﬁgﬂd :Joszg 258 /9550052 /00 /2019 DF0OF
05.11.2019 0Y 7O CWRST® FEOTR, FVONT ALJaw Fewmen & JF
Qocgsor TAWOTOH  STeIIDZT, BT  FT DOCFFOINDT T Q0T
06.11.2019 60 Hxo0F 26.02.2020 355 gfo’md 30T J&aﬂ%d@’@ﬁ

Qao0F 1110.2019 Tod T30 OXCo® 08 20.29.48 7odn &l
BFeees TDD eti@az)@f T0.9845446668 O0Z ToRDT® IJCTF BIAPCES 00 ei@az)ef
50.9880774552 :U”(vojxjgj TR 329 FBOENY 0 (0S8 A& 0T
QF) FOGAD FEHR), FOLORET ms;mgmﬁ 20:34:17 SADID. & 295 003
20:37:34 70w S0 9880774552 HDoT X0 9845446668 50.1)&3’?5 4] FFoFnY s
FOLIOTD Jié’f%zjg), FOGIOTED i@:ﬁ’/ﬁ@%{gmﬁ 20:38:15 Cf/‘id)_a;’d & L9F 9880774552
Towo" o Fpefer 9448469469 Ieg 32 FEomNY 500 IOGRIT FEODI
ABST® TOICOTODOT SYD LONWIF, & MR FONN FeSCDDON oo
DTeT* BARCe TDON 2000 Torke &TOODT PRI FOMTDNDIE.

Todeodt  F0LARREDS  Segger deca NY wf  Jgab  Depd
Fodeemood Hongedd 0 Jow FSL/MFS/404/2019 o© TR, X
T & Y504 TOdeITRNDIS.  FF Fy & Annexure-A2g-Audio
report-Deleted Model Vivo 1818-files-audio o9 Fr Mahesh
Dsouza 2019-10-11 20-29-50 (754 KB) & Fr Mahesh Dsouza

2019-10-11 20-37-36 (63 KB) 09 om0 11.10.2019 0o &Eedm® dipces
DB FoO0° DTTF TS BR0FE PIADNY FOLRITE IBIDPD O
GNDIS. O TFEF, TOIOID, FPDOIFE0Y Bedm® BRAPCeEITRn Forio®
DTeT® @A TRDON DD LOLT DO DT TPEIE DO FeROIY
&:3923550/) a;}c‘ﬁdo@m, @RT S0V @EIRDFODON agj@d)@m QT TDO,
FOTO° BOF 007, TR T TR QeBRVYTN TEPIOZPD, 35 7T
2O AROL TVOCWIT.  AFT, FZOWIT, TOBSONT, FIOWIT, P
nogodeenen et MEeT Dot BH0F LBDYN, THOTX, DFEICRD, YY)
FODEROM TRENEICR DO TeFDPN, FpedIFY ep ces aa, ara® 9
DOL TEPDT FOGOAT JWIGD. & TOLRIFOD IS BeDdEE oS 50



11

TorN BY FBWSDTOZ Torke FoT* DI BARCH TS efvgmg", @gabn’
&80 FEOCIRBATOZ  FORLIONDVIE,  HOEIC TeoRFOT IJJe BT
QAR OB Po@OT OTETF OX0A @owegEen GO0 S0x RPN
wodpe &SN @y FivEegLes QR @R FERRITIE e
a’ﬁm&@gﬁm Yy @od egF Moy AF &aIREd Sotveyoen TeedT
JOPPOBO  TIOT  DICT B OX0f  Ieoden 6008 DX EIDE
m@m@fw d) % COD @@c‘@obe:gjd) FOR 200 DR JTX mfw‘f c‘@wc’x
T mo 55’&05? 07 DO TP &%&@oé@w@m Fo wo@d)_ng e
BARCGTTR  FTOODWTOD  TieFeIR” DO mdgdg &l TeSPD  Fo
200038

@joia eoasagﬁ godremoad Zornsedd 00 Joa) FSL/AVFS/141/2019
O 035FE  ARED  geedensl HowoRAT  SODCHX, W AKX, LFOY
a@“@éfe?f%d)gfd 70 f?/.c‘@.aj)g QOxoo8 11.10.2019 Tod 20.43.40 mo&3n Hooo”
OB BAPCE T 525FE AYBY DOCTDOOTDN TREMDSTPD (203" 0 13,
Jog) 13202059) 50@00DIE.  20:44:12 NOLEN ToD0T DTETF BALCH 0D
23eFED TorD ejg“d DO0TBET ROF écwg 5;))’ DX d@&éeﬁ FReT T3
FBREROR TRCTOIR 0 F0P0EBOOT 9T Y9 Bpca” eoige Food s
TREMSDVZPD FOR LIORWIF.  @omT BeDE® BARces ODD Fgroag @odd
Fed® 5-6 Q@Y et éaﬁg anf 763 20:43:40 ed)é’_\g 20:44:12 no&3t 3:3?(‘70’3
*@fa" TREVSDVID 25T AAED  Fotdees TOSCOTOD0T  DedToNIE.
55’&953‘9 BApces DB PoIoT DITCF BACH OD0 TF IEBT Nomw—"ojae?
RO T T c‘@ﬂw%da‘w TEODT 83008 D @To0OF m <°d BOD ém’éods
&HBEBOOT ToO" SVTETT BARCEH TTXD &0 ;:)m:mw 2080 g 53 ,géfa" Fevsdey
355%5 @O Aed Fead© 25 00T 28 DFET eo8N0N @’%53;’ m@&@o@d}@o’
@oT 0og 9.05 T .M/ SITBE, TPREROBIZPN FF 0N OBLCIT TOCsD
FOOCNOT e3FTNDIE.

3T AREID  Twedces TOSeoBo00T 21:26:47 MOSIT Bedi Rieces
OB &0 0N BT B 0T0 FoF 008 FE KT, TOA DD
(2R3 o 03, Fog) 3212111) LORTFPT FOR L)0QDIH.  21:43:15 Mo&d D&
RApces ODD @T0 F00TY eFE KT, TOT DD (eFeT Jo 03, Jou)
3212835) 200000:IT0 FOR LORDID.  23:28:42 7o Fed@E @ 0D
ONT FoF 50T TBRMSTDOI (03 Jo 03, J0&) 232841) 0G0 L)00TIE.
BEFTY 9 BoTPERY DT BRRce O AWITIOTT FOHT LT L00I0,
DOT BARCLTDOY FoTOT DITCT BARCHODD 33, DS/ [PRS HIees® s
W BRI R, GDOX, EeESe FOWTOZ AR, QB FGT s noss
EROT 308 To5DITT.

BeDF  BIRPCE TR FRIOT  OTETT  BRRCETEOIT &:3923550/)
ZOTPTO0T, ©T0 T STTRIEOTN LHODITOOT SHOD FeF DN,
wae% FO7T RV DTN TeLIFHTO0T, Nwow FVOCIECT, 8IOH ToBIEH,



12

G@F  fogcdesnen  eeFEd M3 SOF dwzjeﬁ J9 »ep drT I
aaoa&aa@amﬁ 83508 &@d}@d@od '*?550‘9 abéwf @Auacves d«dd) 35*&955 @/fa"u/f
&%uéd) o) é’weefdﬁwﬁ T oS JSFH THO, & A n’%ﬂozj ewaz?
mod@v zo’c’o’ ~pleloveias) ioazbsimf@v ’?d@vﬁa’f BeDT AP d@’o’ 25@’@5
0 Jecew BOFERKT w/j @ww@af mwc’dz@n’ &8MPN SIBE XPRELOBII
SOTaoT FoR LOODIT -

FoTOT DTTF BFRCH DI LT BARCH TIX ERIOVTON T
0T HFOATVD FOBCINGT, BeDFT BAPCKODD TS Hodw BAecs IS0
FpfddoT W T TpTFEDN RIET PR BT, ToT XPRDIT,

FRTO® VBT RIS TDD @%’5’%’ mc@mgw BT BRPCETDD
QRS BOF LTORE DF T F000TINDID CIVRST® FFOLdey FIBDoT
FOR LI0QTPTOOT 0O&) ém FOLEOD &ToRGT SNVPPO0DT STolT GBI
c‘@:fwmda’d@ &TOPT ;gai:ae)oj)a’é DO 8o FTRICD @550 c'DdJag 500 306,
504. 506, 201 2% ODR 5oL T §ARHE0Z & JERDD IJAII.

QD20 26.02.2020”

11. On the aforesaid complaint, the police conduct
investigation. The product of the investigation is the filing of the
charge sheet. Column No.17 of the charge sheet - the summary

reads as follows:
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(Emphasis added)
If the complaint or the summary of the charge sheet as obtaining

in column No.17 (supra) are perused, it is foundationed upon the

statement allegedly made by the petitioner to the Father during his
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conversation. They could be hurling of abuses or the agony of a
husband being blunted out for the reason that the Father had an

affair with his wife and that had just then come into light.

12. Before embarking upon analysis of such abetment on the
facts obtaining in the case at hand qua the complaint or the charge
sheet, I deem it appropriate to notice the law as laid down by the
Apex Court from time to time in identical circumstances. Before
noticing the judgments of the Apex court, I deem it appropriate to

notice Section 306 of the IPC. It reads as follows:

"306. Abetment of suicide.- If any person commits
suicide, whoever abets the commission of such suicide, shall be
punished with imprisonment of either description for a term
which may extend to ten years, and shall also be liable to fine.”

Section 306 directs that whoever abets the commission of suicide,
shall be punished with imprisonment for a term of not less than 10
years. Therefore, the soul of Section 306 is abetment. What is

abetment is found in Section 107 of the IPC. Section 107 of the IPC

reads as follows:

"107. Abetment of a thing.—A person abets the doing
of a thing, who—
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First.—Instigates any person to do that thing; or

Secondly.—Engages with one or more other person
or persons in any conspiracy for the doing of that thing, if
an act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or

Thirdly.—Intentionally aids, by any act or illegal
omission, the doing of that thing.

Explanation 1.—A person who, by \willful
misrepresentation, or by willful concealment of a material
fact which he is bound to disclose, voluntarily causes or
procures, or attempts to cause or procure, a thing to be
done, is said to instigate the doing of that thing.”

(Emphasis supplied)

Section 107 clearly mandates that if the accused intentionally aids
any act against the victim which leads to the ingredients of Section
306, then it would apply. Therefore, the crux of Section 107 is
intention of the accused should be to aid or instigate or abet the
deceased to commit suicide. Therefore, what is required is
intentional mindset of the accused which would be mens rea. It
must be a positive act of the accused to instigate commission of
suicide. The Apex Court in plethora of judgments rendered from

time to time has laid down principles for entertaining a petition



16

under Section 482 of the Cr.P.C. in cases where abetment to suicide

is the offence alleged.

13. The Apex Court in the case of SWAMY PRAHALADDAS

v. STATE OF M.P.’! has held as follows:

n

2. The impugned order of the High Court of Madhya
Pradesh is in confirmation of the order of the Court of Session,
whereby, the appellant herein, has been summoned to face trial
for offence under Section 306 IPC. The said order has been
passed in this background:

Sushila Bai, respondent, a married woman, is
alleged to have had two paramours, one was the
deceased and the other is the appellant. It is alleged that
there was sexual jealousy between the two. The
deceased was a married man. The prosecution alleges
that Sushila Bai had completely bewitched him but her
heart was with the appellant. On the morning of 13-6-
1992, all the three had a quarrel while sharing their
morning tea. During that course, the appellant is said to
have remarked for the deceased to go and die. The
prosecution alleges that thereafter the deceased went
home in a dejected mood, whereafter he committed
suicide. The suicide has been termed as the direct cause
for the treatment meted out to the deceased by the
appellant. It is Sushila Devi though, who alone stands
committed to the Court of Session to face trial because of
her preferential treatment to the appellant.

3. At the time of framing of charge, the trial court
thought it appropriate to associate the appellant herein as an
accused because of the words he uttered to the deceased. We
think that just on the basis of that utterance the Court of

11995 Supp (3) SCC 438
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Session was in error in summoning the appellant to face trial. In
the first place it is difficult, in the facts and circumstances, to
come to even a prima facie view that what was uttered by the
appellant was enough to instigate the deceased to commit
suicide. Those words are casual in nature which are often
employed in the heat of the moment between quarrelling
people. Nothing serious is expected to follow thereafter.
The said act does not reflect the requisite mens rea on
the assumption that these words would be carried out in
all events. Besides the deceased had plenty of time to
weigh the pros and cons of the act by which he ultimately
ended his life. It cannot be said that the suicide by the
deceased was the direct result of the words uttered by
the appellant. For these reasons, the error is apparent
requiring rectification. The appeal is accordingly allowed.
The orders of the High Court and that of the Court of
Session are thus upset. The appellant need not face the
charge.”

(Emphasis supplied)

The Apex Court considers an identical circumstance where after a
quarrel the accused is said to have remarked to the deceased to go
and die. The Apex Court holds that mere utterance of the kind will
not amount to suicide. The Apex Court in SANJU v. STATE OF
M.P.° was also considering a case where the accused in the fit of
anger uttered the words ‘go and die’. The Apex Court holds as
follows:

A\Y

12. Reverting to the facts of the case, both the courts
below have erroneously accepted the prosecution story that the

2(2002) 5 SCC 371
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suicide by the deceased is the direct result of the quarrel that
had taken place on 25-7-1998 wherein it is alleged that the
appellant had used abusive language and had reportedly
told the deceased "to go and die”. For this, courts relied
on a statement of Shashi Bhushan, brother of the
deceased, made under Section 161 CrPC when reportedly
the deceased, after coming back from the house of the
appellant, told him that the appellant had humiliated him
and abused him with filthy words. The statement of
Shashi Bhushan, recorded under Section 161 CrPC is
annexed as Annexure P-3 to this appeal and going
through the statement, we find that he has not stated
that the deceased had told him that the appellant had
asked him "“to go and die”. Even if we accept the
prosecution story that the appellant did tell the deceased
“"to go and die”, that itself does not constitute the
ingredient of “instigation”. The word "instigate” denotes
incitement or urging to do some drastic or inadvisable
action or to stimulate or incite. Presence of mens rea,
therefore, is the necessary concomitant of instigation. It
is common knowledge that the words uttered in a quarrel
or on the spur of the moment cannot be taken to be
uttered with mens rea. It is in a fit of anger and emotion.
Secondly, the alleged abusive words, said to have been
told to the deceased were on 25-7-1998 ensued by a
quarrel. The deceased was found hanging on 27-7-1998.
Assuming that the deceased had taken the abusive
language seriously, he had enough time in between to
think over and reflect and, therefore, it cannot be said
that the abusive language, which had been used by the
appellant on 25-7-1998 drove the deceased to commit suicide.
Suicide by the deceased on 27-7-1998 is not proximate to the
abusive language uttered by the appellant on 25-7-1998. The
fact that the deceased committed suicide on 27-7-1998 would
itself clearly point out that it is not the direct result of the
quarrel taken place on 25-7-1998 when it is alleged that the
appellant had used the abusive language and also told the
deceased to go and die. This fact had escaped notice of the
courts below.

14. A plain reading of the suicide note would clearly show
that the deceased was in great stress and depressed. One
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plausible reason could be that the deceased was without any
work or avocation and at the same time indulged in drinking as
revealed from the statement of the wife Smt Neelam Sengar. He
was a frustrated man. Reading of the suicide note will clearly
suggest that such a note is not the handiwork of a man with a
sound mind and sense. Smt Neelam Sengar, wife of the
deceased, made a statement under Section 161 CrPC before the
investigation officer. She stated that the deceased always
indulged in drinking wine and was not doing any work. She also
stated that on 26-7-1998 her husband came to them in an
inebriated condition and was abusing her and other members of
the family. The prosecution story, if believed, shows that
the quarrel between the deceased and the appellant had
taken place on 25-7-1998 and if the deceased came back
to the house again on 26-7-1998, it cannot be said that
the suicide by the deceased was the direct result of the
quarrel that had taken place on 25-7-1998. Viewed from
the aforesaid circumstances independently, we are
clearly of the view that the ingredients of "abetment” are
totally absent in the instant case for an offence under
Section 306 IPC. It is in the statement of the wife that
the deceased always remained in a drunken condition. It
is common knowledge that excessive drinking leads one
to debauchery. It clearly appeared, therefore, that the
deceased was a victim of his own conduct unconnected
with the quarrel that had ensued on 25-7-1998 where the
appellant is stated to have used abusive language. Taking
the totality of materials on record and facts and
circumstances of the case into consideration, it will lead
to the irresistible conclusion that it is the deceased and
he alone, and none else, is responsible for his death.”

(Emphasis supplied)

The Apex Court then considers the purport of abetment and holds

that it involves a mental process of instigating a person or
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intentionally aiding a person to suicide. The Apex Court in S.S.

CHHEENA v. VIJAY KUMAR MAHAJAN?- has held as follows:

n

25. Abetment involves a mental process of instigating a
person or intentionally aiding a person in doing of a thing.
Without a positive act on the part of the accused to instigate or
aid in committing suicide, conviction cannot be sustained. The
intention of the legislature and the ratio of the cases
decided by this Court is clear that in order to convict a
person under Section 306 IPC there has to be a clear
mens rea to commit the offence. It also requires an active
act or direct act which led the deceased to commit suicide
seeing no option and that act must have been intended to
push the deceased into such a position that he committed
suicide.

26. In the instant case, the deceased was
undoubtedly hypersensitive to ordinary petulance,
discord and differences which happen in our day-to-day
life. Human sensitivity of each individual differs from the
other. Different people behave differently in the same
situation.”

(Emphasis supplied)
A little later, in the case of AMALENDU PAL v. STATE OF WEST

BENGAL" the Apex Court holds as follows:

A\Y

12. Thus, this Court has consistently taken the view that
before holding an accused guilty of an offence under Section
306 IPC, the court must scrupulously examine the facts and
circumstances of the case and also assess the evidence adduced
before it in order to find out whether the cruelty and

7 (2010)12 SCC 190
4(2010) 1 scc 707
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harassment meted out to the victim had left the victim with no
other alternative but to put an end to her life. It is also to be
borne in mind that in cases of alleged abetment of suicide there
must be proof of direct or indirect acts of incitement to the
commission of suicide. Merely on the allegation of harassment
without there being any positive action proximate to the time of
occurrence on the part of the accused which led or compelled
the person to commit suicide, conviction in terms of Section 306
IPC is not sustainable.

13. In order to bring a case within the purview of Section
306 IPC there must be a case of suicide and in the commission
of the said offence, the person who is said to have abetted the
commission of suicide must have played an active role by an act
of instigation or by doing certain act to facilitate the commission
of suicide. Therefore, the act of abetment by the person charged
with the said offence must be proved and established by the
prosecution before he could be convicted under Section 306 IPC.

14. The expression “abetment” has been defined
under Section 107 IPC which we have already extracted
above. A person is said to abet the commission of suicide
when a person instigates any person to do that thing as
stated in clause Firstly or to do anything as stated in
clauses Secondly or Thirdly of Section 107 IPC. Section
109 IPC provides that if the act abetted is committed
pursuant to and in consequence of abetment then the
offender is to be punished with the punishment provided
for the original offence. Learned counsel for the
respondent State, however, clearly stated before us that
it would be a case where clause Thirdly of Section 107
IPC only would be attracted. According to him, a case of
abetment of suicide is made out as provided for under
Section 107 IPC.”

(Emphasis supplied)
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A decade later, the Apex Court in the case of GURCHARAN SINGH

v. STATE OF PUNJAB" has held as follows:

A\Y

13. Section 107 IPC defines “abetment” and in this case,
the following part of the section will bear consideration:

"107. Abetment of a thing.—A person abets the
doing of a thing, who—

First.—Instigates any person to do that thing, or

kK >k

Thirdly.—Intentionally aids, by any act or illegal omission,
the doing of that thing.”

14. The definition quoted above makes it clear that
whenever a person instigates or intentionally aids by any act or
illegal omission, the doing of a thing, a person can be said to
have abetted in doing that thing.

15. As in all crimes, mens rea has to be established. To
prove the offence of abetment, as specified under Section 107
IPC, the state of mind to commit a particular crime must be
visible, to determine the culpability. In order to prove mens rea,
there has to be something on record to establish or show that
the appellant herein had a guilty mind and in furtherance of that
state of mind, abetted the suicide of the deceased. The
ingredient of mens rea cannot be assumed to be ostensibly
present but has to be visible and conspicuous. However, what
transpires in the present matter is that both the trial
court as well as the High Court never examined whether
the appellant had the mens rea for the crime he is held to
have committed. The conviction of the appellant by the trial
court as well as the High Court on the theory that the woman
with two young kids might have committed suicide possibly
because of the harassment faced by her in the matrimonial
house is not at all borne out by the evidence in the case.

> (2020) 10 SCC 200
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Testimonies of the PWs do not show that the wife was unhappy
because of the appellant and she was forced to take such a step
on his account.”

(Emphasis supplied)

The Apex Court in the case of KANCHAN SHARMA v. STATE OF

UTTAR PRADESH?® holds as follows:

"

8. Having heard the learned counsel on both sides, we
have perused the impugned order [Kanchan Sharma v. State of
U.P., 2019 SCC OnlLine All 6917] and other material placed on
record. Except the self-serving statements of the complainant
and other witnesses stating that the deceased was in love with
the appellant, there is no other material to show that the
appellant was maintaining any relation with the deceased. From
the material placed on record it is clear that on the date of
incident on 4-5-2018 the deceased went to the house of the
appellant and consumed poison by taking out from a small
bottle which he had carried in his pocket. Merely because he
consumed poison in front of the house of the appellant, that
itself will not indicate any relation of the appellant with the
deceased.

9. "Abetment” involves mental process of instigating a
person or intentionally aiding a person in doing of a thing.
Without positive act on the part of the accused to instigate or
aid in committing suicide, no one can be convicted for offence
under Section 306IPC. To proceed against any person for the
offence under Section 306IPC it requires an active act or direct
act which led the deceased to commit suicide, seeing no option
and that act must have been intended to push the deceased into
such a position that he committed suicide.

10. There is nothing on record to show that the appellant
was maintaining relation with the deceased and further there is

6 2021 SCC OnLine SC 737
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absolutely no material to allege that the appellant abetted for
suicide of the deceased within the meaning of Section 306IPC.

11. Even with regard to offence alleged under Section
3(2)(v) of the Act it is to be noticed that except vague and bald
statement that the appellant and other family members abused
the deceased by uttering casteist words but there is nothing on
record to show to attract any of the ingredients for the alleged
offence also.

12. This Court in Chitresh Kumar Chopra v. State (NCT of
Delhi) [Chitresh Kumar Chopra v. State (NCT of Delhi), (2009)
16 SCC 605 : (2010) 3 SCC (Cri) 367] had an occasion to deal
with the aspect of abetment. In the said case this Court has
opined that there should be an intention to provoke, incite or
encourage the doing of an act by the accused. Besides, the
judgment also observed that each person’'s suicidability pattern
is different from the other and each person has his own idea of
self-esteem and self-respect. In the said judgment it is held that
it is impossible to lay down any straitjacket formula dealing with
the cases of suicide and each case has to be decided on the
basis of its own facts and circumstances.

13. In Amalendu Pal v. State of W.B. [Amalendu
Pal v. State of W.B., (2010) 1 SCC 707 : (2010) 1 SCC (Cri)
896] in order to bring a case within the purview of Section
306IPC this Court has held as under : (SCC p. 712, paras 12-
13)

“"12. Thus, this Court has consistently taken the view
that before holding an accused guilty of an offence under
Section 306IPC, the court must scrupulously examine the
facts and circumstances of the case and also assess the
evidence adduced before it in order to find out whether the
cruelty and harassment meted out to the victim had left the
victim with no other alternative but to put an end to her life.
It is also to be borne in mind that in cases of alleged
abetment of suicide there must be proof of direct or indirect
acts of incitement to the commission of suicide. Merely on
the allegation of harassment without there being any
positive action proximate to the time of occurrence on the
part of the accused which led or compelled the person to
commit suicide, conviction in terms of Section 306IPC is not
sustainable.
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13. In order to bring a case within the purview of
Section 306IPC there must be a case of suicide and in the
commission of the said offence, the person who is said to
have abetted the commission of suicide must have played
an active role by an act of instigation or by doing certain act
to facilitate the commission of suicide. Therefore, the act of
abetment by the person charged with the said offence must
be proved and established by the prosecution before he
could be convicted under Section 306IPC."””

The Apex Court later in DAXABEN v. STATE OF GUJARAT’ has

held as follows:

A\Y

8. Section 306 of the IPC reads:

"306. Abetment of suicide. -If any person
commits suicide, whoever abets the commission of such
suicide, shall be punished with imprisonment of either
description for a term which may extend to ten years, and
shall also be liable to fine.”

9. As argued by Ms. Shenoy, learned Senior Counsel
appearing on behalf of the Respondents, what is required to
constitute alleged abetment of suicide under Section 306
of the IPC is that there must be an allegation of either
direct or indirect act of incitement to the commission of
the offence of suicide.”

(Emphasis supplied)

In its latest judgment rendered on March 1, 2024 the Apex Court in
the case of KUMAR v. STATE OF KARNATAKA? has held as

follows:

72022 SCC OnLine SC 936
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3. Case of the prosecution is that the appellant was
earlier residing in the house of the deceased as a tenant though
on the date of the incident he was residing elsewhere as the
term of the lease agreement had expired. On 05.07.2000 at
about 09:00 AM, the deceased was returning home after
dropping the children of her sister in the school. When she had
reached near the Canara Bank, the appellant was waiting there
and teased her to marry him. The deceased refused to respond.
Appellant threatened her that if she did not agree to marry him,
he would destroy the family of her sisters, outrage their
modesty and would kill them. After she reached home, she
informed her sisters about the above incident over telephone.
Thereafter, she consumed poison in the house. The neighbours
saw through the window of the house the deceased lying on the
floor in a painful condition. They got the door of the house
opened. The deceased was suffering from pain due to
consumption of poison. In the meanwhile, one of her sisters and
her husband came to the house. All of them took the deceased
to the Nirmala Devi Hospital whereafter she was shifted to the
Mission Hospital. Ultimately, she died on 06.07.2000 at 07:30
PM.

60. In India attempt to commit suicide is an offence
under Section 309 IPC. This section provides that
whoever attempts to commit suicide and does any act
towards the commission of such offence, he shall be
punished with simple imprisonment for a term which may
extend to one year or with fine or with both. But once the
suicide is carried out i.e., the offence is complete, then
obviously such a person would be beyond the reach of the
law; question of penalising him would not arise. In such a
case, whoever abets the commission of such suicide
would be penalised under Section 306 IPC. Section 306
IPC reads as under:

306. Abetment of suicide- if any person commits
suicide, whoever abets the commission of such suicide, shall
be punished with imprisonment of either description for a

82024 SCC OnLine SC 216
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term which may extend to ten years, and shall also be liable
to fine.

61. Thus, as per Section 306 of IPC, if any person
commits suicide, then whoever abets the commission of such
suicide, shall be punished with imprisonment of either
description for a term which may extend to ten years, and shall
also be liable to fine.

62. The crucial word in Section 306 of IPC is ‘abets’.
‘Abetment’ is defined in Section 107 of IPC. Section 107 of IPC
reads thus:

107. Abetment of a thing- A person abets the
doing of a thing, who-

First-Instigates any person to do that thing; or

Secondly-Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or

Thirdly-Intentionally aids, by any act or illegal omission, the
doing of that thing.

Explanation 1.- A person who, by wilful
misrepresentation, or by wilful concealment of a material
fact which he is bound to disclose, voluntarily causes or
procures, or attempts to cause or procure, a thing to be
done, is said to instigate the doing of that thing.

Explanation 2.- Whoever, either prior to or at the
time of the commission of an act, does anything in order to
facilitate the commission of that act, and thereby facilitates
the commission thereof, is said to aid the doing of that act.

63. From a reading of Section 107 IPC what is deducible
is that a person would be abetting the doing of a thing if he
instigates any person to do that thing or if he encourages with
one or more person or persons in any conspiracy for doing that
thing or if he intentionally aids by any act or illegal omission
doing of that thing. Explanation 1 clarifies that even if a person
by way of wilful misrepresentation or concealment of a material
fact which he is otherwise bound to disclose voluntarily causes
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or procures or attempts to cause or procure a thing to be done,
is said to instigate the doing of that thing. Similarly, it is
clarified by way of Explanation-2 that whoever does anything in
order to facilitate the commission of an act, either prior to or at
the time of commission of the act, is said to aid the doing of
that act.

64. Suicide is distinguishable from homicide inasmuch as
it amounts to killing of self. This Court in M.
Mohan v. State! went into the meaning of the word suicide and
held as under:

37. The word “suicide” in itself is nowhere defined in
the Penal Code, however its meaning and import is well
known and requires no explanation. “"Sui” means "self” and
“cide” means "killing”, thus implying an act of self-killing. In
short, a person committing suicide must commit it by
himself, irrespective of the means employed by him in
achieving his object of killing himself.

65. In Ramesh Kumar v. State of Chhattisgarh?, this
Court delved into the meaning of the word ‘instigate’ or
‘instigation” and held as under:

20. Instigation is to goad, urge forward, provoke,
incite or encourage to do "an act”. To satisfy the
requirement of instigation though it is not necessary that
actual words must be used to that effect or what constitutes
instigation must necessarily and specifically be suggestive of
the consequence. Yet a reasonable certainty to incite the
consequence must be capable of being spelt out. The
present one is not a case where the accused had by his acts
or omission or by a continued course of conduct created
such circumstances that the deceased was left with no other
option except to commit suicide in which case an instigation
may have been inferred. A word uttered in the fit of anger
or emotion without intending the consequences to actually
follow cannot be said to be instigation.

66. Thus, this Court held that to '‘instigate’ means to
goad, urge, provoke, incite or encourage to do ‘an act’. To
satisfy the requirement of ‘instigation’, it is not necessary that
actual words must be used to that effect or that the words or
act should necessarily and specifically be suggestive of the
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consequence. But, a reasonable certainty to incite the
consequence must be capable of being spelt out. Where the
accused by his act or omission or by his continued course of
conduct creates a situation that the deceased is left with no
other option except to commit suicide, then instigation may be
inferred. A word uttered in a fit of anger or emotion without
intending the consequences to actually follow cannot be said to
be instigation.

67. Again in the case of Chitresh Kumar Chopra v. State’,
this Court elaborated further and observed that to constitute
‘instigation’, a person who instigates another has to provoke,
incite, urge or encourage the doing of an act by the other by
‘goading’ or 'urging forward’. This Court held as follows:

17. Thus, to constitute “instigation”, a person who
instigates another has to provoke, incite, urge or encourage
the doing of an act by the other by “goading” or “urging
forward”. The dictionary meaning of the word “goad” is “a
thing that stimulates someone into action, provoke to action
or reaction” (see Concise Oxford English Dictionary); “to
keep irritating or annoying somebody until he reacts” (see
Oxford Advanced Learner's Dictionary, 7th Edn.).

18. Similarly, “urge” means to advise or try hard to
persuade somebody to do something or to make a person to
move more quickly and or in a particular direction,
especially by pushing or forcing such person. Therefore, a
person who instigates another has to “goad” or ‘“urge
forward” the latter with intention to provoke, incite or
encourage the doing of an act by the latter.

68. Thus, this Court has held that in order to prove that
the accused had abetted the commission of suicide by a person,
the following has to be established:

(i) the accused kept on irritating or annoying the deceased by
words, deeds or wilful omission or conduct which may even
be a wilful silence until the deceased reacted or pushed or
forced the deceased by his deeds, words or wilful omission
or conduct to make the deceased move forward more
quickly in a forward direction; and

(i) that the accused had the intention to provoke, urge or
encourage the deceased to commit suicide while acting in
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the manner noted above. Undoubtedly, presence of mens
rea is the necessary concomitant of instigation.

69. In Amalendu Pal alias Jhantu v. State of West
Bengal®, this Court after referring to some of the previous
decisions held that it has been the consistent view that before
holding an accused guilty of an offence under Section 306 IPC,
the court must scrupulously examine the facts and
circumstances of the case and also assess the evidence adduced
before it in order to find out whether the cruelty and
harassment meted out to the victim had left the victim with no
other alternative to put an end to her life. It must be borne in
mind that in a case of alleged abetment of suicide, there must
be proof of direct or indirect act(s) of incitement to the
commission of suicide. Merely on the allegation of harassment
without there being any positive action proximate to the time of
occurrence on the part of the accused which led or compelled
the deceased to commit suicide, conviction in terms of Section
306 IPC would not be sustainable. Thereafter, this Court held as
under:

13. In order to bring a case within the purview of
Section 306 IPC there must be a case of suicide and in the
commission of the said offence, the person who is said to
have abetted the commission of suicide must have played
an active role by an act of instigation or by doing certain act
to facilitate the commission of suicide. Therefore, the act of
abetment by the person charged with the said offence must
be proved and established by the prosecution before he
could be convicted under Section 306 IPC.

70. Similar is the view expressed by this court in Ude
Singh (supra).

71. In Rajesh v. State of Haryana®, this Court after
referring to Sections 306 and 107 of the IPC held as follows:

9. Conviction wunder Section 306 IPC is not
sustainable on the allegation of harassment without there
being any positive action proximate to the time of
occurrence on the part of the accused, which led or
compelled the person to commit suicide. In order to bring a
case within the purview of Section 306 IPC, there must be a
case of suicide and in the commission of the said offence,
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the person who is said to have abetted the commission of
suicide must have played an active role by an act of
instigation or by doing certain act to facilitate the
commission of suicide. Therefore, the act of abetment by
the person charged with the said offence must be proved
and established by the prosecution before he could be
convicted under Section 306 IPC.

72. Reverting back to the decision in M. Mohan (supra),
this Court observed that abetment would involve a mental
process of instigating a person or intentionally aiding a person in
doing of a thing. Without a positive act on the part of the
accused to instigate or aid in committing suicide, conviction
cannot be sustained. Delineating the intention of the legislature
and having regard to the ratio of the cases decided by this
Court, it was concluded that in order to convict a person under
Section 306 IPC there has to be a clear mens rea to commit the
offence. It would also require an active act or direct act which
led the deceased to commit suicide seeing no other option and
that this act of the accused must have been intended to push
the deceased into such a position that he committed suicide.

73. Sounding a note of caution, this Court in State
of West Bengal v. Orilal Jaiswal observed that the court
should be extremely careful in assessing the facts and
circumstances of each case as well as the evidence
adduced in the trial for the purpose of finding whether
the cruelty meted out to the victim had in fact induced
her to end her life by committing suicide. If it transpires
to the court that the victim committing suicide was
hypersensitive to ordinary petulance, discord and
differences in domestic life quite common to the society
to which the victim belonged and such petulance, discord
and differences were not expected to induce a similarly
circumstanced individual to commit suicide, the
conscience of the court should not be satisfied for basing
a finding that the accused charged of abetting the offence
of suicide should be found guilty.

80. Human mind is an enigma. It is well neigh
impossible to unravel the mystery of the human mind.
There can be myriad reasons for a man or a woman to
commit or attempt to commit suicide: it may be a case of
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failure to achieve academic excellence, oppressive
environment in college or hostel, particularly for students
belonging to the marginalized sections, joblessness,
financial difficulties, disappointment in love or marriage,
acute or chronic ailments, depression, so on and so forth.
Therefore, it may not always be the case that someone
has to abet commission of suicide. Circumstances
surrounding the deceased in which he finds himself are
relevant.”

(Emphasis supplied)
The Apex Court in the case of KUMAR (supra) considers the entire
spectrum of law and holds that human mind is an enigma. There
can be myriad reasons for a man or woman or anyone to commit or
attempt to commit suicide. Circumstances surrounding the

deceased in which he finds himself is relevant.

14. If the facts obtaining in the case at hand, the complaint,
the summary of the charge sheet are all considered on the
touchstone of the principles laid down by the Apex Court what
would unmistakably emerge is that the petitioner, the sole accused,
husband of the lady with whom the deceased Father had certain
relationship and had blunt out his anger and had uttered words ‘go
and hang vyourself’ cannot mean that it would become the
ingredients of Section 107 of the IPC for it to become an offence

under Section 306 of the IPC - abetment to suicide. The complaint



33

registered against the petitioner is by the Circle Inspector. It is
undoubtedly a well drafted complaint to contend that it is the acts
of the petitioner threatening the Father, the Father has committed
suicide. The same goes with the summary of the charge sheet. The
Apex Court in the case of MAHMOOD ALI V. STATE OF U.P° has
held as follows:

"13. At this stage, we would like to observe
something important. Whenever an accused comes before
the Court invoking either the inherent powers under
Section 482 of the Code of Criminal Procedure (CrPC) or
extraordinary jurisdiction under Article 226 of
the Constitutionto get the FIR or the criminal
proceedings quashed essentially on the ground that such
proceedings are manifestly frivolous or vexatious or
instituted with the ulterior motive for wreaking
vengeance, then in such circumstances the Court owes a
duty to look into the FIR with care and a little more
closely. We say so because once the complainant decides
to proceed against the accused with an ulterior motive for
wreaking personal vengeance, etc., then he would ensure
that the FIR/complaint is very well drafted with all the
necessary pleadings. The complainant would ensure that
the averments made in the FIR/complaint are such that
they disclose the necessary ingredients to constitute the
alleged offence. Therefore, it will not be just enough for
the Court to look into the averments made in the
FIR/complaint alone for the purpose of ascertaining
whether the necessary ingredients to constitute the
alleged offence are disclosed or not. In frivolous or
vexatious proceedings, the Court owes a duty to look into
many other attending circumstances emerging from the
record of the case over and above the averments and, if
need be, with due care and circumspection try to read in
between the lines. The Court while exercising its

® 2023 SCC OnLine SC 950
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jurisdiction under Section 482 of the CrPC or
Article 226 of the Constitution need not restrict itself only
to the stage of a case but is empowered to take into
account the overall circumstances Ileading to the
initiation/registration of the case as well as the materials
collected in the course of investigation. Take for instance
the case on hand. Multiple FIRs have been registered over a
period of time. It is in the background of such circumstances the
registration of multiple FIRs assumes importance, thereby
attracting the issue of wreaking vengeance out of private or
personal grudge as alleged.”
(Emphasis supplied)
The Apex Court holds that the Courts exercising jurisdiction under
Section 482 of the Cr.P.C. or even extraordinary jurisdiction under
Article 226 of the Constitution of India should read between the
lines, looking to attending circumstances, emerging from the record
and with due care and circumspection try to analyze the complaint.
The Apex Court further holds that this Court need not restrict itself
only to the stage of the case, but is empowered to take into
consideration, overall circumstances leading to the initiation and

materials collected in the course of the investigation.

15. In the light of the law laid down by the Apex Court
(supra), and on an analysis of the well crafted complaint and

summary of the charge sheet, this Court is of the considered view



35

that permitting further proceedings despite a charge sheet being
filed against the petitioner would undoubtedly lead the proceeding
to become an abuse of the process of law, and result in patent
injustice. Itis in these circumstances, the Apex Court in the case of
STATE OF HARYANA v. BHAJAN LAL'° has clearly held that such
cases should be nipped in exercise of its jurisdiction under Section
482 of the Cr.P.C. The reason for the deceased to commit suicide
in the case at hand may be myriad, one of which could be the
factum of him having illicit relationship with the wife of the
petitioner, despite being the Father and Priest of a Church. It is
trite that human mind is an enigma and the task of
unraveling the mystery of human mind can never be

accomplished.

16. For the aforesaid reasons, the following:

ORDER

(i)  Criminal Petition is allowed.

11992 Supp (1) SCC 335
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(i)  Proceedings in S.C.No.38 of 2021 pending before the
Principal District & Sessions Judge, Udupi District, Udupi
arising out of Charge sheet dated 09-09-2021 in Crime
No.29 of 2020 stand quashed.

Sd/-
JUDGE

bkp

CT:MJ





